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0780-1-81-.01 PURPOSE AND SCOPE.

The purpose of this Chapter is to regulate the person(s) administering workers’ compensation benefits for
employers that self-insure pursuant to T.C.A. 88 50-6-405(b) and (c).

Authority: T.C.A. 88 50-6-405(b), 50-6-405(c) and 50-6-405(h). Administrative History: Original rule filed
September 12, 2005; effective November 26, 2005.

0780-1-81-.02 DEFINITIONS.

(1)

(@)
3)

(4)

(5)
(6)

“Affiliate” or “affiliated” means an entity or person who directly or indirectly through one or more
intermediaries, controls or is controlled by, or is under common control with, a specified entity or
person.

“Commissioner” means the Commissioner of the Department of Commerce and Insurance.

“Control” (including the terms “controlling,” “controlled by” and “under common control with”)
means the possession, direct or indirect, of the power to direct and/or cause the direction of the
management and/or policies of a person, whether through the ownership of voting securities, by
contract other than a commercial contract for goods or non-management services, or otherwise, unless
the power is the result of an official position with or corporate office held by the person. Control shall
be presumed to exist if any person, directly or indirectly, owns, controls, holds with the power to vote,
or holds proxies representing, ten percent (10%) or more of the voting securities of any other person.
This presumption may be rebutted by a showing made in the manner provided by the Insurance
Holding Company System Act, T.C.A. §8 56-11-201, et seq., that control does not exist in fact. The
Commissioner may determine, after furnishing all persons in interest notice and an opportunity to be
heard and making specific findings of fact to support the determination, that control exists in fact,
notwithstanding the absence of a presumption to that effect or the filing of a disclaimer in like manner
to T.C.A. § 56-11-205(k).

“Employer” means a single employer that is self-insuring their workers’ compensation liabilities under
T.C.A. 8§ 50-6-405(a) pursuant to T.C.A. 88 50-6-405(a) and (b).

“GAAP” means United States generally accepted accounting principles consistently applied.

“Insurance producer” means a person who sells, solicits or negotiates a contract of insurance as those
terms are defined in this Rule.
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()

(8)
©)

(10)

(11)

(12)

(13)

“Insurer” means a person undertaking to provide workers’ compensation insurance coverage through a
company requiring a certificate of authority issued pursuant to T.C.A. § 56-2-205.

“NAIC” means the National Association of Insurance Commissioners.

“Negotiate” means the act of conferring directly with or offering advice directly to a purchaser or
prospective purchaser of a particular contract of insurance or plan of self-insurance concerning any of
the substantive benefits, terms or conditions of the contract, provided that the person engaged in that
act either sells insurance or obtains insurance coverage from insurers for the purchaser.

“Person” means an individual or business entity.

“Sell” means to exchange a contract of insurance or plan of self-insurance by any means, for money or
its equivalent, on behalf of an insurer, employer, or pool.

“Solicit” means attempting to sell insurance or a plan of self-insurance or asking or urging a person to
apply for a particular kind of insurance or plan of self-insurance from a particular insurer, employer,
or pool.

“Third party administrator” means a person who directly or indirectly collects charges or premiums
from, adjusts or settles claims, or provides loss control or account managing services in connection
with workers’ compensation insurance coverage offered or provided by a self-insured employer under
T.C.A. 88 50-6-405(a) and (b), or a self-insured pool under T.C.A. 8 50-6-405(c), except any of the
following:

(@  An insurance producer licensed to sell insurance coverage in this state, whose activities are
limited exclusively to the sale of insurance;

(b) A person who adjusts or settles claims in the normal course of that person’s practice or
employment as an attorney at law and who does not collect charges or premiums in connection
with workers’ compensation insurance coverage;

(c) A person licensed as a managing general agent in this state, whose activities are limited
exclusively to the scope of activities conveyed under such license;

(d) A self-insured employer under T.C.A. 88 50-6-405(a) and (b), or a self-insured pool under
T.C.A. § 50-6-405(c) which have been granted a certificate of authority by the Commissioner,
as long as their activities are limited to their own self-insurance programs and do not perform
such services for others;

(e) A third party administrator who is affiliated with an insurer, as defined in this Rule, and who
only performs the contractual duties (between the third party administrator and the insurer) of a
third party administrator for the direct and assumed insurance business of the affiliated insurer.
The insurer is responsible for the acts of the third party administrator and is responsible for
providing all of the third party administrator’s books and records to the Commissioner, upon a
request from the Commissioner;

() An employee of a licensed third party administrator who performs functions as part of their
employment with the licensed third party administrator; and

(9)  An administrator, as that term is used in Chapter 0780-1-54, appropriately licensed by the
Commissioner that does not perform any of the acts set forth herein except the collection of
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premium or charges in connection with the workers’ compensation coverage by the pool in
which the person acts an administrator.

(14) “Pool” means a self-insurance pool operating pursuant to T.C.A. 8 50-6-405(c).

(15) “Workers’ compensation benefits and/or insurance coverage” means the benefits intended to pay the
liabilities that arise out of the requirements of T.C.A. § 50-6-405(a) for an employer’s liability.

Authority: T.C.A. 8850-6-405(b), 50-6-405(c), 50-6-405(h), 56-6-101, et seq. and 56-6-501, et seq. Administrative
History: Original rule filed September 12, 2005; effective November 26, 2005.

0780-1-81-.03 WRITTEN AGREEMENT NECESSARY.

(1) No third party administrator shall act as such without a written agreement between the third party
administrator and the employer or pool, and the written agreement shall be retained as part of the
official records of the employer or pool and the third party administrator for the duration of the
agreement and for five (5) years thereafter. The agreement shall contain all provisions required by this
Chapter, except insofar as these requirements do not apply to the functions performed by the third
party administrator.

(2)  The written agreement shall include a statement of all of the duties that the third party administrator is
expected to perform on behalf of the employer or pool.

(3) The employer, pool, or third party administrator may, with written notice, terminate the written
agreement for cause as provided in the agreement. The employer or pool shall fulfill any and all
lawful obligations with respect to workers’ compensation benefits affected by the written agreement,
regardless of any dispute between the employer or pool and the third party administrator.

Authority: T.C.A. 88 50-6-405(b), 50-6-405(c) and 50-6-405(h). Administrative History: Original rule filed
September 12, 2005; effective November 26, 2005.

0780-1-81-.04 PAYMENT TO THIRD PARTY ADMINISTRATOR.

The payment of claim payments forwarded by the employer or pool to the third party administrator shall not
be deemed to have been paid to the employee until the payments are actually received by the employee,
unless any different standard has been promulgated under the workers’ compensation law by the Department
of Labor and Workforce Development.

Authority: T.C.A. 88 50-6-405(b), 50-6-405(c) and 50-6-405(h). Administrative History: Original rule filed
September 12, 2005; effective November 26, 2005.

0780-1-81-.05 MAINTENANCE OF INFORMATION.

(1) A third party administrator shall maintain and make available to the employer or pool complete books
and records of all transactions performed on behalf of the employer or pool. The books and records
shall be maintained in accordance with prudent standards of insurance record keeping and shall be
maintained by the third party administrator for a period of not less than five (5) years from the date of
their creation, unless the agreement between the employer or pool and the third party administrator is
terminated prior to the five (5) years.

(2) The Commissioner shall have access to all books and records maintained by a third party administrator

for the purposes of examination, audit, and inspection. Pursuant to the Commissioner’s role,
applicable common law and statutory protections and privileges, and examination and investigative

November, 2005 3



ADMINISTRATION OF SELF INSURANCE WORKERS’ COMPENSATION CHAPTER 0780-1-81
PROGRAMS BY SINGLE EMPLOYERS OR POOLS

(Rule 0780-1-81-.05, continued)

3)

(4)

()

(6)

()

authority including those conferred under T.C.A. 8§ 50-6-405, 56-1-409, and any other provisions of
T.C.A. Title 56 or 50 that may be pertinent, any documents, materials, or other information in the
possession or control of the Commissioner that are furnished by a third party administrator, insurance
producer or an employee or agent thereof acting on behalf of the third party administrator, insurance
producer, or obtained by the Commissioner shall be confidential by law and privileged, shall not be
subject to public inspection as provided in T.C.A. § 10-7-503, may be shielded from subpoena or
eligible for a protective order under applicable laws and court procedure rules, and may be shielded
from discovery or inadmissible as evidence in any private civil action. However, the Commissioner is
authorized to use such documents, materials or other information in furtherance of any regulatory or
legal action brought as part of the Commissioner’s official duties. The costs of such examination,
audit, or inspection, including such experts which the Commissioner deems necessary to contract, may
be assessed, in the discretion of the Commissioner, to the third party administrator, employer, or pool.

The Commissioner or any person who received documents, materials, or other information while
acting under the authority of the Commissioner may resist under any applicable laws and court rules
being called to testify in any private civil action concerning any confidential documents, materials, or
information referenced in Paragraph (2) of this Rule. By this Rule, the Commissioner does not waive
any right he or she may have to determine and assert the scope of confidentiality and privilege relating
to particular documents, materials, or other information obtained or maintained under the
Commissioner’s authority.

In order to assist in the performance of his or her duties, the Commissioner:

(@  May share documents, materials, or other information, including the confidential and privileged
documents, materials, or information subject to Paragraph (2) of this Rule, with other state and
federal agencies, provided that the recipient agrees in writing to maintain the confidentiality
and privileged status of the document, material, or other information;

(b) May receive documents, materials, or information, including otherwise confidential and
privileged documents, materials, or information, from the NAIC, its affiliates or subsidiaries
and shall maintain as confidential or privileged any document, material, or information received
with notice or the understanding that it is confidential or privileged under the laws of the
jurisdiction that is the source of the documents, materials, or information; and

(c) May enter into agreements governing sharing and use of information consistent with this
Paragraph.

To the extent allowed under applicable law, the Commissioner deems that no waiver of any applicable
privilege or claim of confidentiality in the documents, materials, or information is intended or shall
occur as a result of disclosure to the Commissioner under this Rule or as a result of sharing as
authorized in Paragraph (4) of this Rule.

Nothing in this Chapter shall prohibit the Commissioner from releasing documents relating to
contested cases or examination reports or orders which are open to public inspection pursuant to
T.C.A. § 10-7-503.

The employer or pool shall own the records generated by the third party administrator pertaining to the
employer or pool, however, the third party administrator shall retain the right to continuing access to
books and records necessary to permit the third party administrator to fulfill all of its contractual
obligations to employers or pools. Nothing in this Paragraph shall restrict the ability of a third party
administrator and an employer or pool from entering into a contract which would allow the third party
administrator to make copies of documents in their possession after the termination of their agreement
with the employer or pool.
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(8)

If the employer or pool and the third party administrator cancel their agreement pursuant to Rule 0780-
1-81-.03(3), notwithstanding the provisions of Paragraph (1) of this Rule, the third party administrator
may by written agreement with the employer or pool transfer all records to a new third party
administrator rather than retain them for five (5) years. In such cases, the new third party
administrator shall acknowledge, in writing, that it is responsible for retaining the records of the prior
third party administrator as required in Paragraph (1) of this Rule.

Authority: T.C.A. 8§ 50-6-405, 50-6-405(a)(2), 50-6-405(b), 50-6-405(c), 50-6-405(c)(4)(C), 50-6-405(h), 10-7-
503(a), 10-7-504, 56-1-204, 56-1-408 through 409, 56-1-411 through 413, 56-6-120, 56-8-104(8), 56-8-107, 56-8-
118, 56-44-105. Administrative History: Original rule filed September 12, 2005; effective November 26, 2005.

0780-1-81-.06 RESPONSIBILITIES OF EMPLOYER OR POOL.

(1)

()

If an employer or pool utilizes the services of a third party administrator, the employer or pool shall be
responsible for determining the benefits, premium rates, and claims payment procedures applicable to
the benefits and for securing reinsurance, stop loss insurance or excess coverage, if any. The rules
pertaining to these matters shall be provided, in writing by the employer or pool to the third party
administrator. The responsibilities of the third party administrator as to any of these matters shall be
set forth in the written agreement between the third party administrator and the employer or pool.

Nothing in this Chapter shall relieve an employer or pool of the ultimate responsibility for the
competent administration and timely payment of workers’ compensation benefits as required by
T.C.A. 88 50-6-205 and 56-8-104 and any rules promulgated thereunder.

Authority: T.C.A. 8§ 50-6-405(b), 50-6-405(c), 50-6-405(h), 50-6-205, 56-8-102(3) and 56-8-104. Administrative
History: Original rule filed September 12, 2005; effective November 26, 2005.

0780-1-81-.07 COLLECTION OF MONIES AND PAYMENTS OF CLAIMS.

)

)

3)

(4)

All monies collected by a third party administrator on behalf of or for an employer or pool, and the
return of monies received from that employer or pool, shall be held by the third party administrator in
a fiduciary capacity. The monies shall be immediately remitted to the person entitled to them or shall
be deposited promptly in a fiduciary account established and maintained by the third party
administrator in a federally or state insured financial institution. The written agreement between the
third party administrator and the employer or pool shall provide for the third party administrator to
periodically, but no less than quarterly, render an accounting to the employer or pool detailing all
transactions performed by the third party administrator pertaining to the business underwritten by the
employer or pool.

If monies deposited in a fiduciary account have been collected on behalf of or for one or more
employers or pools, the third party administrator shall keep records clearly recording the deposits in
and withdrawals from the account on behalf of each employer or pool. The third party administrator
shall keep copies of all the records and, upon request of an employer or pool, shall furnish the
employer or pool with copies of the records pertaining to the deposits and withdrawals.

All claims paid by the third party administrator from funds collected on behalf of or for an employer or
pool shall be paid only on drafts, electronic transfer, or checks of and as authorized by the employer or
pool.

All third party administrators shall comply with the prompt pay standards set forth in both T.C.A. Title
50 and Title 56 for the payment of workers’ compensation benefits.
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Authority: T.C.A. 88 50-6-405(b), 50-6-405(c), 50-6-405(h), 50-6-205, and 56-8-104. Administrative History:
Original rule filed September 12, 2005; effective November 26, 2005.

0780-1-81-.08 DISCLOSURE OF CHARGES AND FEES.

Third party administrators shall disclose to the employer or pool all affiliates of the third party administrator
providing services to the employer or pool and any fees in addition to those paid to the third party
administrator for such services.

Authority: T.C.A. 88 50-6-405(b), 50-6-405(c) and 50-6-405(h). Administrative History: Original rule filed
September 12, 2005; effective November 26, 2005.

0780-1-81-.09 CERTIFICATE OF AUTHORITY.

(1) A person shall apply to be a third party administrator upon an application to be specified by the
Commissioner and shall receive a certificate of authority or license from the Commissioner, prior to
performing any function of a third party administrator in this state. It shall be unlawful for any person
to operate in this state as a third party administrator without a certificate of authority or license.

(2)  The application shall include or be accompanied by the following information and documents:

(@)

(b)

(©)

(d)

November, 2005

All basic organizational documents of the applicant, including any articles of incorporation,
articles of association, partnership agreement, trade name certificate, pool agreement,
shareholder agreement and other applicable documents and all amendments to such documents;

The bylaws, rules, regulations or similar documents regulating the internal affairs of the
applicant;

NAIC Biographical Affidavit for individuals who are responsible for the conduct of affairs of
the applicant including: all members of the board of directors, board of trustees, executive
committee or other governing board or committee; the principal officers in the case of a
corporation or the partners or members in the case of a partnership, association or limited
liability company; any shareholders or member holding directly or indirectly ten percent (10%)
or more of the voting stock, voting securities or voting interest of the applicant; and any other
person who exercises control or influence over the affairs of the applicant;

Audited annual financial statements or reports for the two (2) most recent fiscal years that prove
that the applicant has a positive net worth. If the applicant has been in existence for less than
two (2) fiscal years, the application shall include financial statements or reports, certified by an
officer of the applicant and prepared in accordance with GAAP, for any completed fiscal years,
and for any month during the current fiscal year for which such financial statements or reports
have been completed. The Commissioner reserves the ability to only consider assets that would
be admitted by the NAIC’s Accounting Practices and Procedures Manual when evaluating an
applicant’s financial statement. An audited financial/annual report prepared on a consolidated
basis shall include a columnar consolidating or combining worksheet that shall be filed with the
report and include the following:

1. Amounts shown on the consolidated audited financial report shall be shown on the
worksheet;

2. Amounts for each entity shall be stated separately; and
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3)

(4)

(5)

(6)

()

(8)

©)

3. Explanations of consolidating and eliminating entries shall be included. The applicant
shall also include such other information as the Commissioner may require in order to
determine the current financial condition of the applicant.

(e) A statement describing the business plan including information on staffing levels and activities
proposed in this state and nationwide. The plan shall provide details setting forth the
applicant’s capability for providing a sufficient number of experienced and qualified personnel
in the areas of claims adjustment, claims processing, record keeping and underwriting
recommendations; and

(f)  Such other pertinent information as may be required by the Commissioner.

A third party administrator licensed or applying for licensure under this Chapter shall make available
for inspection by the Commissioner copies of all contracts with insurers, employers, or pools or other
persons utilizing the services of the third party administrator.

A third party administrator licensed or applying for licensure under this Chapter shall make available
for inspection by the Commissioner its accounts, records, and files for examination, and make its
officers available to give information with respect to its affairs, as often as reasonably required by the
Commissioner.

The Commissioner may refuse to issue a certificate of authority or license if the Commissioner
determines that the third party administrator, or any individual responsible for the conduct of affairs of
the third party administrator is not competent, trustworthy, financially responsible or of good personal
and business reputation, or has had an insurance or a third party administrator certificate of authority
or license denied or revoked for cause by any jurisdiction, or if the Commissioner determines that any
of the grounds set forth in Rule 0780-1-81-.10 exists with respect to the third party administrator.

A certificate of authority or license issued under this Chapter shall remain valid, unless surrendered,
suspended or revoked by the Commissioner, for a period of one (1) year.

A third party administrator licensed or applying for licensure under this Chapter shall immediately
notify the Commissioner of any material change in its ownership, control, or any other fact or
circumstance affecting its qualification for a certificate of authority or license in this State.

All third party administrators shall annually on or before the anniversary date of the granting of its
certificate of authority renew its certificate of authority.

A third party administrator that holds a license as a service company at the time of the effective date of
this Chapter has until January 1, 2006, to obtain a certificate of authority under this Chapter.

Authority: T.C.A. 88 50-6-405(b), 50-6-405(c), 50-6-405(h), 56-1-409 and 4-5-320. Administrative History:
Original rule filed September 12, 2005; effective November 26, 2005.

0780-1-81-.10 GROUNDS FOR DENIAL, SUSPENSION, OR REVOCATION OF CERTIFICATE OF
AUTHORITY.

(1)

The certificate of authority or license of a third party administrator may be denied, suspended, or
revoked if the Commissioner finds that the third party administrator:

(@  Has violated any lawful rule or order of the Commissioner or any provision of the insurance
laws of this state specifically applicable to third party administrators;
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(b)

(©)

(d)

(€)

(f)

()

(h)

(i)
@)

Is in an unsound financial or operational condition. The Commissioner, in evaluating the
financial or operational condition of a third party administrator, may utilize the criteria
contained in Chapter 0780-1-66. The Commissioner may consider such other factors in
evaluating the financial or operational condition of a third party administrator deemed to be
appropriate;

Is using such methods or practices in the conduct of its business so as to render its further
transaction of business in this state hazardous or injurious to insured persons or the public;

Has failed to pay any judgment rendered against it in this state within sixty (60) days after the
judgment has become final,

Has refused to be examined or to make available its accounts, records and files for examination,
or if any individual responsible for the conduct or affairs of the third party administrator,
including members of the board of directors, board of trustees, executive committee or other
governing board or committee; the principal officers in the case of a corporation or the partners
or members in the case of a partnership, association or limited liability company; any
shareholder or member holding directly or indirectly ten percent (10%) or more of the voting
stock, voting securities or voting interest of the third party administrator; and any other person
who exercises control or influence over the affairs of the third party administrator; has refused
to give information with respect to its affairs or has refused to perform any other legal
obligation as to an examination, when required by the Commissioner;

Has, without just cause, refused to pay proper claims or perform services arising under its
contracts or has, without just cause, caused covered employees to accept less than the amount
due them or caused covered employees to employ attorneys or bring suit against the third party
administrator or employer or pool to secure full payment or settlement of such claims;

At any time fails to meet any qualification for which issuance of the certificate could have been
refused had the failure then existed and been known to the Commissioner;

If any of the individuals responsible for the conduct of its affairs, including members of the
board of directors, board of trustees, executive committee or other governing board or
committee; the principal officers in the case of a corporation or the partners or members in the
case of a partnership, association or limited liability company; any shareholder or member
holding directly or indirectly ten percent (10%) or more of its voting stock, voting securities or
voting interest; and any other person who exercises control or influence over its affairs; has
been convicted of, or has entered a plea of guilty or nolo contendere to, a felony without regard
to whether adjudication was withheld;

Is under suspension or revocation in another state; or

Has failed to timely file its annual renewal application pursuant to Rule 0780-1-81-.09.

(2)  The Commissioner may, in his or her discretion after making the finding required by T.C.A. § 4-5-320
that public health, safety or welfare imperatively requires emergency action, and without advance
notice or hearing, immediately suspend the certificate of authority or license of a third party
administrator if the Commissioner finds that one or more of the following circumstances exist:

(@)
(b)
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The third party administrator is insolvent or impaired;

A proceeding for receivership, conservatorship, rehabilitation, or other delinquency proceeding
regarding the third party administrator has been commenced in any state; or
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()  The financial condition or business practices of the third party administrator otherwise pose an
imminent threat to the public health, safety, or welfare of the residents of this state.

(3) Any action by the Commissioner to suspend or revoke a certificate of authority pursuant to this
Chapter shall be governed by the Uniform Administrative Procedures Act, compiled in T.C.A. 8§ 4-5-
101, et seq.

(4) The Commissioner may serve a notice or order in any action arising under this Chapter by registered
or certified mail to the third party administrator at the address of record in the files of the
Commissioner. Service in the manner set forth herein shall be deemed to constitute service and
reasonable notice to such third party administrator or applicant. The Commissioner may also serve
notice of such action to all known employers or pools serviced by the third party administrator.

(5) Nothing in this Rule shall be deemed to create a private cause of action against a third party
administrator.

Authority: T.C.A. 8§ 50-6-405(b), 50-6-405(c), 50-6-405(h) and 4-5-320. Administrative History: Original rule
filed September 12, 2005; effective November 26, 2005.
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